Response to Mr. Powell


Mr. Powell’s cursory response to my complaint against him and Ms. Halbrooks is without substance with regard to the facts and the law.  Indeed, he even characterizes my complaint incorrectly, as if it is made only against Ms. Halbrooks.  He fails to address key accusations made directly against him—namely, his overt misrepresentation of material fact before a tribunal with regard to the victim’s temporary Internet files, and the bloody footprint. Surely it is not Ms. Halbrooks’ duty to explain his overt lies.  

 
Mr. Powell has presented himself as an expert regarding my actions and my character, and has accused me publicly before the Court, of professional misconduct by writing prescriptions for routine medications for my late wife.   The first example he gave before Court was an antibiotic for yeast infection.   But he apparently doesn’t recall that I am a physician by referring to me as “Mr. Tipton” here. Mr. Powell didn’t even know the date of the murder, misstating it several times in trial, so I am not surprised by his lack of diligence in any related matter.  

My complaint is hardly aimed solely at Ms. Halbrooks, although her misconduct has been more overt.  This does not imply she is the more sinister or more culpable of the pair, or that Mr. Powell didn’t practice a pattern of purposeful dishonesty, deceit, and misrepresentation.  Indeed, Mr. Powell misrepresented material fact in his opening statement, too, with regard to the alarm system not being disabled.  I didn’t consider it a high priority before the Bar, because it seemed more a function of ignorance than deceit, given the incontrovertible, public fact that our alarm system was disabled in multiple ways, all consistent with their client, who had previously worked on the alarm system as a technician.  This evidence showed the defendant had knowledge of the house, access to the house, and the ability to disable the alarm system in an expert fashion, and was part of the large volume evidence against the defendant.   

So Mr. Powell’s opening statement sound byte was not random—it was related to damaging circumstantial evidence against his client, and the statement also matched a past misleading headline in the newspaper.  That it was utterly without any basis in fact was demonstrated in the crime scene evidence and the testimony of Howard Godbee, the defendant’s employer at the alarm company he was working for prior to the murder.  Mr. Godbee is significant for lying repeatedly to the press to benefit his past employee, but not being willing to do so in court.  

Mr. Powell’s assertion in his opening statement was indefensible in court, matching Ms. Halbrooks’ stupid claims, and it certainly gave them no direct tactical advantage there.  If anything, these very claims were a severe impediment to their case before the Court, where the jury got to actually see the evidence for themselves, rather than read about it in the newspaper or hear about it through a friend.  It is understandable only in the context of this rather unique trial, where their defense was based almost solely on widely-believed rumors with no basis in fact, and the frequent reinforcement of those rumors, despite the defense’s full knowledge that overwhelming evidence showed the rumors to be false. 

It is my understanding that Mr. Powell offering no defense in a capital murder sentencing hearing was a highly questionable tactic in and of itself. He gives lip service to the obligations he has to his client, yet provided his client with no defense at all in the sentencing hearing, except possibly for the defendant’s opportunity in subsequent appeals to allege inadequate representation. 

Mr. Powell claimed shock at the small amount of marijuana found in my home after the murder, and went to great length to reveal and emphasize evidence utterly unrelated to The State of Alabama v Daniel Wade Moore. But Mr. Powell himself was intimately involved with approximately 100 pounds of marijuana in one of his airplanes some years ago.  Mr. Powell’s hypocritical performance has lacked knowledge of basic facts, and has lacked proper diligence regarding his own, his partner’s, and his employee’s conduct.  He has lacked ethical and humanitarian considerations entirely. 


Mr. Powell indicates he was unaware of any statements to the press until after trial had begun, and the jury was sequestered.  I note the headline of the Decatur Daily on Tuesday, November 5, the day before the jury was sequestered, read “Crime of Passion” and claimed marijuana and hashish had been found in my home after the murder.  To clarify, there were ongoing in camera arguments regarding the admissibility and pertinence of the marijuana, and other personal items from the victims’ home.  The State argued it had no relation to Karen’s murder, and the trial subsequently clearly showed that was the case.  Ms. Halbrooks, in fact, “released” the information to the press while in open court, before a judge who had the information under protective order at the time, with the press clearly present.  I don’t contend this was done physically removed from a judicial proceeding; however, I do contend it was done according to the second definition of “extrajudicial,” that it was done beyond the action or authority of a Court. And surely, just because a jury is sequestered, there is no subsequent legal or professional standard during and after trial regarding defamatory, dishonest, and invasive statements about the victims.  Even if third parties, and victims in particular, have no rights at all, the likelihood of subsequent judicial proceedings drawing from the same jury pool has to be considered. 
 


In my initial Explanation of Complaint I referred to Ms. Halbrooks’ professional misconduct in her repeated claim that Karen had a “daily male visitor” at our home when I was at work.  Mr. Powell makes the curious implication I am confusing the opening statement with witness testimony.  He seems to be denying what his co-counsel is admitting, and the very excerpts she appended to her response verify my claim.  But then, Mr. Powell also voiced his “belief” that Ms. Halbrooks had already addressed all other issues in my complaint. But neither Mr. Powell nor Ms. Halbrooks addressed their overt misrepresentation of having been on pornographic, matchmaking websites that do not exist—six demonstrable and substantive lies by two lawyers in an “offer of proof,” as documented in the trial transcript.   


The defense lawyers are entitled to their opinions and conclusions regarding Ms. Kidd’s statements and testimony, but it is impossible to so directly contradict the testimony of your own witness and maintain a semblance of credibility.  “Daily male visitor” was one of the defense team’s key sound bytes for the Court and the press, repeated at every opportunity after the witness actually testified to the contrary.  This calculated and blatant set of lies resulted in five different front-page news stories and innumerable television reports, as well, serving their purpose of attacking the reputation and memory of the victim of a most heinous crime, as if to blame her for being sexually tortured and murdered.  In other words, Catherine Halbrooks’ misrepresentation of a material fact—her indefensible lie—was publicly repeated several hundred thousand times in north Alabama as if it were fact, and there have been many painful consequences for the victims as a result.  


Mr. Powell attempts to portray their misrepresentation of the DNA evidence as nothing more than conclusions and opinions of a debatable issue.  He chooses to address it philosophically, when the practical issue is whether they have knowingly misrepresented material fact in court and in the press.  


The defense team failed to provide one single document in discovery, except for copies of documents from the prosecution that the defense team  mailed back to them in error.  The prosecution learned Dr. Acton would be their DNA expert only through a fax intended for Dr. Acton being sent to the Attorney General’s office instead—again, by mistake. And when Mr. Powell talks about “quoting or commenting on testimony of witnesses in the trial,” it is apparently his euphemism for directly misquoting and directly misrepresenting testimony of witnesses in the trial, as if this misconduct is limited only by a gag order. When he confuses the words “ability” and “liability,” he’s just showing he’s so concerned about my complaint that he gave it a two-minute dictation in response.

 Mr. Powell’s summary paragraph indicates their measures giving reasonable assurance of conformity to the Rules of Professional Conduct are that they have talked about it before, and they take them seriously. But then he seems to deny any ability or willingness to actually execute his duties under the Rules of Professional Conduct, strangely characterizing his responsibilities as censorship or some form of mind control. Mr. Powell has endorsed and ratified Ms. Halbrooks’ premeditated and ongoing misconduct throughout the process, and is therefore accountable for both their actions under the Rules of Professional Conduct.  


But Mr. Powell has himself also purposely misrepresented facts in an in camera hearing regarding temporary Internet files on the victims’ computer, and his assertion in court that they had never heard of the bloody footprint was shown later to be false, by their own admission.  Ms. Halbrooks has admitted she spoke falsely, claiming she had forgotten it.  Mr. Powell doesn’t address it at all, although he was the one yelling in court that they had never heard of it, and that prosecutors had withheld it from them.  Neither he nor Ms. Halbrooks have explained his reason for his dramatic misrepresentation; presumably, he forgot about a key, initial crime scene report, too.  It appears they have such disregard for the evidence against their client that they haven’t even studied it. 


Ms. Halbrooks’ inappropriate actions have been entirely willful and transparent; she is lacking only the savvy to keep it within the bounds of professional ethics.  Mr. Powell, on the other hand, is showing disregard for the facts and the law in the context of a long, successful career.  He has all the power, connections, and influence of a multi-generational small-town dynasty, and the savvy to avoid overt misconduct, if he makes the effort.  He has a long and genial personal relationship with the trial judge, and wields great influence in Decatur, Alabama.  But more pertinently, it is a demonstrable fact he, specifically, energetically misrepresented material fact in this case, almost all of it specifically relating to sensitive personal information unrelated to the murder. 


Mr. Powell alleges their “conclusions and opinion” were based on their interpretation of the evidence; actually, their lies were carefully picked to match community rumors they, themselves, knew to be false. Further, I submit Mr. Powell’s consideration of the evidence reasonably prompted him to seek sensational distractions. But his friends at the newspaper had already provided it for him long before trial, with many sensational and misleading headline news stories that were based solely on exploiting and sensationalizing Karen’s murder.  Public interest was extreme, and three and a half years of public opinion had been forged solely on the basis of journalistic profiteering and self-serving liars who spoke through the newspaper—while the investigators, the prosecutors, H.M. Nowlin, and I were all fastidiously avoiding any public (or even private) comment at all.  

Anyone in the area could tell you at the time of trial, the general public considered it entirely possible I killed Karen and it seemed a foregone conclusion to everyone that Karen and H.M. Nowlin were having an affair at the time of her death, and that he may have been involved in the murder in some way.  Further, conspiracy theory mentality was in effect, and it suggested either Mr. Nowlin and/or I had paid large sums of money to avoid prosecution, while setting up the “scapegoat” (their sound byte term for the defendant). My alibi, and the overwhelming evidence against the defendant were virtually unknown.  Public opinion was already ridiculously slanted in favor of the defendant, and a brief review of the newspaper articles will show the obvious bias in favor of the defendant well before he was represented by this defense team.  When the defendant was arrested for felony theft from a local mall after a wild police chase, and was suspected of capital murder, Mr. Moore’s headline read “Not a Thief.”  When he was arrested for capital murder, the headline said he was “So Nice.”  

So it is understandable that when the defendant was DNA-matched to the murder on the basis of a pubic hair with Karen’s blood on it, the newspaper reported there were conflicts in the testing and that the hair in question actually matched my DNA profile, a misrepresentation that at least required some effort to contrive.  The defense lawyers surely manipulated the press, and they (and many others) misrepresented material fact to the press.  But the newspaper was Mr. Powell’s best friend, even if no word had ever passed between them.  The newspaper had already profoundly biased the jury pool for trial before the jury was sequestered.  It might well have been unintentional in the beginning.  Clearly, a young crack addict was not as profitable a suspect for the press as a “prominent psychiatrist” or “prominent lawyer.”  It simply wasn’t a good news story.  It never will be, either.

 But when the facts started coming out at the time of trial in the form of evidence presented in Court, the near-delusional public perception the newspaper had created was threatened by the truth.  At that point, the newspaper clearly covered only the defense team’s canned version of events in trial and in the case overall, rather than the trial itself.  In other words, the Decatur Daily was a strong influence on public opinion in a high-profile murder trial and they were willing to print anything the defense lawyers told them.  Further, they were willing to not print anything significant from any other source, including their own observations in Court.  

The newspaper was happy to write editorials, and selectively publish letters to the editor sympathetic to their cause.  According to the press coverage, the most significant events of trial were the daily male visitor, the marijuana, and “porno” on the victims’ computer.  DNA was a minor detail in comparison, and what coverage it got was limited to the defense team’s overt lies.  They gave exclusive headline coverage of a jury “deadlock” that never occurred, showing the newspaper actually writing a story before the event, possible only because the defense team incorrectly predicted what was going to happen with the jury before it ever happened, and the newspaper printed it as “facts.”  All the articles from trial are still readily available on the Decatur Daily’s website (www.decaturdaily.com), except for the “deadlock” headline.  It is evidently not seen as worthy of publication.  Simply put, the newspaper is still working for Sherman Powell.  He just sends Ms. Halbrooks to come up with which lies they’ll print that day.  

I had the capacity to fight my defamation in public all along, as I am doing now on my website.  I didn’t, because I was fastidiously protecting all confidential information I had sensitive to the trial.  I considered it my personal moral obligation to keep confidential things confidential, similar to my professional duty to do the same for others—all others, not just my patients.  This was a very difficult thing to do, especially for several years while being attacked by a sleazy press and being punished in the court of public opinion specifically because of my refusal to speak with the press at all.  I considered my moral and practical obligation to maintaining the integrity of the legal process so important that I allowed my character and reputation to be destroyed by complying with my obligation to protect the defendant.


The invasion of my privacy only began with Karen’s murder.  It continued, as a matter of necessity, in the investigation.  It continued, as a matter of necessity, in the prosecution and in the trial. I cooperated fully with investigators and the prosecution, and I had reasonable expectation private information would remain private when it was unrelated to the murder.  I submit the invasions of my privacy by the defense team far exceeded that appropriate under the rules of professional conduct, and that the legal process—indeed, the legal profession—has a serious moral obligation to protect victims’ privacy.  

Victims of violent crime, by definition, have already been horribly invaded, and the legal process and the press often invade and hurt them further.  I have been invaded in more ways, and with greater severity over a longer period of time than any adult person, or patient, I have ever seen or heard of, and I have known thousands.  It has happened because all the usual safeguards against it have been absent.  No one has represented the victims, and no one has assured our rights were protected.  The only one who could represent the victims was me, and I was saying nothing, because I had a moral and practical obligation in the setting of a pending capital murder trial.  


It is a unique case, where the defense team’s very strategy is unethical; the destruction and trivialization of the victim being the goal; and every element of its execution unethical, as well.  It created great suffering, and it was absolutely not a matter of necessity.  Rather, it was a matter of expediency for two defense lawyers, and they wish to continue their abuses with another trial with even better “home cooking” than they had the first time. The website is my answer to the defense lawyers’ “owning” public opinion; it hinders their previously exclusive “right” to speak publicly about any aspects of Karen’s murder and the State of Alabama v Daniel Wade Moore. They actually seem to think I have no right to talk about public facts, while they have the right to lie, specifically about me and my late wife.  They must claim my late wife and I are not even victims at all, in order to justify attacking us.  It is a difficult claim to maintain, given the definition of a victim of violent crime provided by The Constitution of the State of Alabama.  

I wish to make it clear: Mr. Powell and Ms. Halbrooks have declared a very personal war directly on me, and have every advantage over me in the process.  The defense lawyers can act with reasonable impunity unless the victim can produce convincing evidence of substantive ethics violations, ordinarily an impossible task for a victim. But unlike them, I have been diligent to the facts and to the lies, and I submit the defense has provided the very evidence necessary to warrant my complaint, in the form of documented fundamentally flawed lies.  

Few ethics complaints, I believe, actually deal in overt lies; the standards are understandably much lower, with the words dishonesty, deceit, and misrepresentation serving as the boundaries of professional behavior. Further, a victim can almost never directly demonstrate the intent of an alleged misconduct by a lawyer; a victim almost never grasps the complexities of the law or the profession well enough to articulate a complaint, even if they have valid reasons for complaining.  The information gap between professionals and lay people grows every day; it is the duty of the professional to use their expertise to bridge that gap—not use it as a weapon against their lay adversaries.  

The standards for the behavior of victims seem very high to me, and compliance is required even if the price to pay is everything you have in your life, including your privacy.  Even with perfect compliance, a victim can still be the recipient of vile abuse because other parties do not exercise similar diligence.  I submit this defense team has failed to meet their professional standard, and the multiplicity of their overt errors on many levels sufficiently demonstrates intent to prejudice justice.       

If I were actually charged with a crime, I would have the right to escape this hostile and surreal venue.  But since I am “only the victim,” I do not enjoy this right.  Neither does the State of Alabama.  So the structure of the law itself greatly favors any defendant with regard to publicity.  It highlights the special power and responsibility given defense lawyers, who are routinely given access to the personal lives of the victims.  In practical terms, this leaves every victim of a violent crime at the mercy of the defense lawyers, answerable only to their conscience.  As is often said, you can’t “unring” a bell.  Once an item is divulged, it is divulged forever.  And if sensitive information is released inappropriately, it has still been released.  Nothing a judge or the Alabama Bar Association can do can change that, even if they wished to.

In this case, sensitive personal information unrelated to the crime has been purposely misrepresented to the Court in order to make it public in the first place.  Otherwise, it would not have been accessible for use in their defense strategy of attacking the victims. It is pertinent that these misrepresentations were, in and of themselves, defamatory.  The misrepresentations were also procedural in nature, allowing further sensitive information to be divulged and misrepresented.  Also in this case, sensitive personal information requiring specific procedures before release in trial has been released, bypassing due process entirely with the intention of prejudicing a possible capital murder trial in their favor.  

In this case, sensitive and ongoing personal information was actively sought by the defense lawyers for over two years, with private investigators and subpoenas of items such as my banking records from over three years after the murder, my pharmacy records, and my children’s school records indicating who had the authority to pick my children up in my absence.  The defense watched hours of our home videos and rather strongly implied they were pornographic before the jury and the press. Practically everyone I know has been subpoenaed by the defense team, for one purpose or another; the defense lawyers have been hostile and abusive towards all the victims and victims’ friends they could find, all in the guise of claiming to defend their client. They are claiming a professional right to do these things; I am claiming professional standards prohibiting it.

The defense team can certainly present me as a suspect if they wish, but they have to show convincing evidence to support the claim, or they have committed an egregious violation of professional ethics.  They can represent Karen as somehow culpable in her murder, but they have to show convincing evidence to support the claim, or they have egregiously violated professional ethics.  But whatever the strategy, diligence to the facts and the law are required, and defense lawyers cannot be allowed to lie about the victims.  They’re not supposed to lie at all; but it is particularly egregious to lie about a victim, and especially a dead one. 

Mr. Powell has casually participated in an unprecedented campaign of hatred and emotional violence against the victims of a heinous crime.  It has gone far beyond any character assassination defense ever witnessed by veteran law enforcement and prosecutors, at a local and state level.  I believe the senior partner—in terms of age, experience, and reputation—carries an added expectation of ethical behavior and maturity that should serve to mitigate the unnecessary damage done by an overzealous junior partner. Mr. Powell did not serve that function here. 

Mr. Powell, joking in court as the judge spoke, elicited a roar of laughter from his friends and cronies in court.  It led to the sternest lecture possible from the judge to all parties regarding the preservation of dignity in a profoundly serious situation and the lack of the Court’s tolerance for such events.  Judge Thompson indicated he wasn’t aware of the cause for the laughter, although it was clear to all those not talking at the time that Mr. Powell was the culprit.  Mr. Powell may have brought great experience to the trial, but he has yet to add any dignity. 

While Ms. Halbrooks is more the rabid dog, Mr. Powell is seemingly bemused by the assassination of both people and reputations.  His lack of knowledge of facts in the case caused him to make serious errors in his deceitful misconduct, the main error being that he could be proven to have been purposely lying before the Court.  It belies the fact Mr. Powell is willing to lie if he thinks he can get away with it, and it suggests he is more often successful in avoiding detection than not.
David Tipton, M.D.___________________________
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