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STATEMENT REGARDING ORAL ARGUMENT TC "STATEMENT REGARDING ORAL ARGUMENT" \f C \l "1" 

The State is more than willing to participate in oral argument if this Court deems it beneficial.  The State, however, respectfully submits that under Rule 34(a) of the Alabama Rules of Appellate Procedure, this Court would not be “significantly aided” by oral argument in this case because federal and Alabama law clearly establish that the proper legal remedy for an alleged violation of Brady v. Maryland, 373 U.S. 83 (1963), is the defendant’s re-trial and not the complete dismissal of all criminal charges with prejudice.
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STATEMENT OF THE CASE TC "STATEMENT OF THE CASE" \f C \l "1"  

General Summary


 The State of Alabama appeals from the February 4, 2005 dismissal of all charges against Daniel Wade Moore, who has previously been convicted, and sentenced to death, for the murder of Mrs. Karen Tipton.  The question presented to this Court is whether an alleged violation of Brady v. Maryland, 373 U.S. 83 (1963), entitles a convicted murderer to the reversal of his conviction and the preclusion of his re-trial under the Double Jeopardy Clause of the United States Constitution.
  As outlined below, this Court has already ruled that it does not.  See Robinson v. State, 405 So. 2d 1328, 1331-33 (Ala. Crim. App. 1981)(rejecting the appellant’s argument that the Double Jeopardy Clause barred his re-trial when the prosecutor intentionally withheld Brady material during the appellant’s first trial).  

Procedural History

Daniel Wade Moore was indicted by a Morgan County Grand Jury on November 1, 2000 and charged with the capital murder of Mrs. Karen Croft Tipton under Section 13A-5-40 of the Code of Alabama (1975).  (C. 61-62)  Moore was later re-indicted on five counts of capital murder on May 6, 2002.  (C. 942)  Moore’s jury trial was held in the Morgan County Circuit Court on November 4-19, 2002, with the Honorable Glenn Thompson presiding.  (C.  890-93)  Moore was represented at trial by Mr. Sherman Powell and Mrs. Catherine Halbrooks.  (R. 1)  


The jury found Moore guilty of four of the five counts of capital murder on November 19, 2002.  (C. 389-90)  The jury subsequently recommended a sentence of life imprisonment without the possibility of parole.  (C. 19)  On January 23, 2003 (C. 20), after considering the jury’s recommendation, Judge Thompson imposed a sentence of death by lethal injection.  (C. 31)  


Moore filed a post-conviction motion for a new trial on February 18, 2003, claiming that the State had violated Brady v. Maryland, 373 U.S. 83 (1963), by withholding various documents from Moore.  (C. 392)  Judge Thompson agreed with Moore’s assertions and granted Moore’s post-conviction motion for a new trial on March 21, 2003.  (C. 911)  The State petitioned this Court for a writ of mandamus on March 31, 2003, seeking to set aside Judge Thompson’s new trial order.  (C. 568)  On July 8, 2003, this Court ordered Judge Thompson to answer the petition for writ of mandamus (C. 1671), which he did on July 28, 2003.  (C. 1687)  This Court denied the State’s petition for writ of mandamus on October 22, 2003, and this Court allowed the new trial order to stand.  (C. 1726)   


On November 6, 2003, the State petitioned the Supreme Court of Alabama for a writ of certiorari to challenge the new trial order. (C.1727-1771)  The Alabama Supreme Court denied the State’s petition on November 6, 2003.  (C. 2419)


On May 29, 2003, Moore filed a motion to dismiss the indictment with prejudice alleging that he could not get a fair re-trial because of alleged discovery violations and prosecutorial misconduct relative to those discovery violations.  (C. 722)  The State filed a response to the motion on January 20, 2004.  (C. 2424)  The State also specifically requested that, if Judge Thompson decided to dismiss all charges, the State be notified beforehand, because the State intended to file a pre-trial appeal and a motion to keep Moore incarcerated pending such an appeal.  (R. 4083-84)  


Fifteen months later, on Friday, February 4, 2005 -- without giving the State the requested notice -- Judge Thompson granted the motion to dismiss with prejudice at approximately 4:15 p.m. and ordered Moore’s immediate release from jail.  (C. 39-55)  Upon the State’s request, this Court, on February 8, 2005, ordered Moore’s return to jail pending appeal.  (C. 2617)  This appeal follows.       

STATEMENT OF THE ISSUE TC "STATEMENT OF THE ISSUE" \f C \l "1" 

Did Judge Thompson incorrectly preclude Moore’s re-trial by applying an incorrect legal standard when he dismissed Moore’s indictment under the Double Jeopardy Clause rather than granting Moore a new trial?
STATEMENT OF THE FACTS TC "STATEMENT OF THE FACTS" \f C \l "1" 
Mrs. Tipton’s Murder

Karen Tipton left her home in Decatur at approximately 2:30 p.m. each weekday to pick up her children from school.  (R. 3923)  On March 12, 1999, however, Mrs. Tipton failed to leave her home at 2:30 p.m., and the Tipton children remained at school after hours.  (R. 2104, 2158)  Later that afternoon, at approximately 4:15 p.m., Dr. David Tipton found his wife brutally murdered upon his return home from his office in Huntsville.  (R. 2070-71, 2078)  Dr. Tipton also discovered that both front panels of his security system had been removed and the wires cut since he left his home for work that morning.  (R. 2075, 2098)

Police and medical personnel determined that Mrs. Tipton had been stripped naked, beaten in the head, and stabbed over twenty times in her neck and chest before her death.  (R. 1205-31, 2428)  Several items -- including Mrs. Tipton’s purse, several pieces of jewelry, and the Tipton’s video camera -- were taken during the attack.  (R. 2104-05)        

The Initial Investigation And FBI Involvement

Because little incriminating evidence had been found, and David Tipton was proved to be in Huntsville at the time of the murder, the Decatur police had “no idea” who the murderer was during their initial investigation.  (R. 2434, 2440-41)  Because of the nature of her injuries, and the fact that Mrs. Tipton was found “totally nude,” the police presumed that Mrs. Tipton “had been sexually assaulted” during the attack.  (R. 2428-29)  

Accordingly, the Decatur police contacted the F.B.I. the week after the murder and requested the F.B.I. to create a profile of the person who might have sexually assaulted and murdered Mrs. Tipton.  (R. 3892, 3993)  Two F.B.I. investigators came to Decatur for several hours, they toured and viewed a video and pictures of the crime scene.  (C. 2448; R. 3918)  The F.B.I. investigators left several questionnaire forms with the Decatur police, which lead investigator Michael Petty distributed to persons with personal connections to Mrs. Tipton.  (R. 3904, 3912)  After collecting the completed questionnaires, Investigator Petty returned them to the F.B.I., along with his initial report, with the hope that the F.B.I. could create a profile of the murderer.  (R. 3912, 4052-53)

The F.B.I. never investigated Mrs. Tipton’s murder, nor did they create a profile as requested by the Decatur Police Department.
  (R. 3891, 3937, 4022, 4052-53)  Following their one brief visit to Decatur, the F.B.I. never sent anything further to the Decatur Police Department and, other than a few telephone calls between Investigator Petty and the F.B.I., the F.B.I. had no further involvement in the Tipton case. (R. 3994-95) In fact, F.B.I. Agent Eugene A. Rugala wrote “an internal FBI document . . . to the Birmingham, Alabama, FBI Division to close the FBI file in this case” and that “this internal document was not meant to be distributed to the Decatur Police Department, or any other agency or individual outside of the FBI.”  (C. 2446)  The reason that the F.B.I. closed its file on the case without creating a profile was that Daniel Moore admitted his involvement three weeks after the request was made.  (R. 1746, 3994-96)  

Moore’s Confession
While riding in a car with his Uncle “Sparky” Moore on April 8, 1999, Daniel Moore confessed to his uncle that he was in Mrs. Tipton’s house during her murder.  (R. 1751)  Moore claimed that he was on the second floor of Mrs. Tipton’s house -- the same floor where Mrs. Tipton’s body was found -- to rob Mrs. Tipton when one of his accomplices killed her by cutting her throat and stabbing her “a bunch of times.”  (R. 1751-52)  Sparky Moore relayed his nephew’s confession to Wesley Lavender, an assistant district attorney in the Morgan County District Attorney’s office.  (R. 1759)

After confessing to his uncle, Moore twice attempted to kill himself.  (R. 2460-61, 3142-43, 3151, 3186)  Moore first contemplated suicide the night he confessed to his Uncle Sparky.  (R. 3142-43, 3151, 3186)  Moore’s second attempt occurred during his initial interview at the police department after he was confronted with the facts of Mrs. Tipton’s stab wounds. (R. 1774-75, 2460-61)  While alone in the interview room, Moore stabbed himself sixteen times with a knife in his chest.  (R. 1774-75, 2460-61)  

Consequently, the investigation turned toward Moore, and the police soon discovered that Moore had previously been in the Tipton’s house on several occasions while working for the company that installed the Tipton’s security system.  (R. 1681-83, 1715)  The police also discovered that Moore had purchased seven rocks of crack cocaine in Decatur with $100 cash and a video camcorder on the night of Mrs. Tipton’s murder.  (R. 1289-92)  

Later, the police requested that DNA from two hairs found near Mrs. Tipton’s body be compared with Moore’s DNA.  Using Mitochondrial DNA testing, the police excluded 99.8% of the population (including the Tiptons) as the source of a hair found on a washcloth believed to have been used to clean up Mrs. Tipton’s blood.  (R. 1405, 1410, 1444)  Moore, however, was included in the 0.2% of persons that could have left the hair.  (R. 1396-97)  Based on this evidence, the F.B.I. informed Investigator Petty that “they wouldn’t do a profile” because “they didn’t want to do a profile and it be different than that of [Daniel Moore].”  (R. 3996)

Pre-Trial Discovery

Moore was indicted for capital murder on November 1, 2000.  (C. 61-62)  The Morgan County District Attorney’s office initially undertook the prosecution of Moore.  On December 20, 2002, the district attorney’s office provided Moore the opportunity to view the physical evidence.  (C. 1897)  Investigator Petty gave Moore a copy of his report and all other information that he possessed.  (R. 3989) This information did not include a copy of the F.B.I.’s questionnaires because Investigator Petty did not make a copy of the questionnaires before he returned them to the F.B.I.  (R. 3989)


Moore’s trial was set for June 10, 2002.  (C. 6)  On March 21, 2002, the Morgan County District Attorney’s office recused itself from the case due to a conflict.  (C. 202)  In April 2002, the Attorney General agreed to accept the case, and Assistant Attorney General Donald Valeska was assigned as the lead prosecutor.  (R. 3870)  Because the Attorney General’s Office had only become involved in the case for approximately two months, Judge Thompson continued the case until November 4, 2002.     

Mr. Valeska was informed through a memorandum from the District Attorney’s office that all discovery had been turned over to Moore, and Mr. Valeska was presented with the same copy of Investigator Petty’s report that had been previously turned over to Moore.  (R. 3870-71) Mr. Valeska first learned of the F.B.I.’s limited involvement in the case several months later during a telephone conversation with an F.B.I. agent regarding an unrelated case.  (R. 3768)  The State promptly informed Moore in a letter dated September 26, 2002 of the F.B.I.’s involvement and assured Moore that the State “had no report from the F.B.I.”  (C. 275)

The F.B.I. faxed the State four pages of what was essentially an inter-office memorandum concerning the F.B.I.’s limited involvement and its decision to “close [their] case” on October 11, 2002.  (C. 873, R. 3861)  Because the four-page facsimile had no material or exculpatory information not already known or available to the defense, the State did not believe it necessary, under Rule 16.1(e) of the Alabama Rules of Criminal Procedure or Brady, to provide a copy of the four-page facsimile to the defense.  (R. 3778)  
Moore’s Post-Trial Motions
After he was convicted, Moore filed a motion for a new trial on February 18, 2003, claiming that the State had violated the mandates of Brady v. Maryland, 373 U.S. 83 (1963).  (C. 392)  Judge Thompson granted Moore’s motion, and declared that Moore was entitled to a new trial, on March 21, 2003.  (C. 911)  As outlined in the Statement of the Case, this Court denied the State’s petition for a writ of mandamus to re-instate Moore’s conviction without opinion on October 22, 2003, and the Supreme Court of Alabama denied the State’s similar petition without opinion on November 6, 2003.  (C. 878, 1727)     
On May 29, 2003, Moore filed a motion to dismiss, claiming that the State was permanently precluded from re-trying him under the Double Jeopardy Clause.  (C. 722)  As part of his motion, Moore claimed that the State had  intentionally withheld the F.B.I. questionnaires (which  the State did not possess).  In response to Moore’s claim, Mr. Valeska requested and received -- for the first time -- the 245 pages of materials given to the F.B.I. by the Decatur police department.  (R. 2136, 3777, 3874)  The State presented Moore with a copy of all 245 pages on July 11, 2003.  (C. 2136; R. 3777)  These 245 pages of collected materials, in addition to the four-page facsimile from the F.B.I., were the substantial basis of Judge Thompson’s ruling that Mr. Valeska and Investigator Petty had 

intentionally withheld Brady material from Moore during his first trial. (C. 45)

Standard of Review TC "Standard of Review" \f C \l "1" 

This Court reviews questions of law under a de novo standard of review.  See State v. Smith, 785 So. 2d 1169, 1173 (Ala. Crim. App. 2000).  
SUMMARY OF THE ARGUMENT TC "SUMMARY OF THE ARGUMENT" \f C \l "1"    

The question presented in this case is whether the post-trial dismissal of Moore’s conviction due to the finding of a violation of Brady v. Maryland, 373 U.S. 83 (1963), can preclude Moore’s re-trial under the Double Jeopardy Clause.  The State does not concede that a Brady violation occurred here, but for the purpose of this appeal, that is not the point.  The point is that, even assuming that a Brady violation occurred, overwhelming precedent shows that the State is not precluded from re-trying Moore for the murder of Karen Tipton.


The reason is clear: Moore’s re-trial cannot be barred by “double jeopardy” because his initial jeopardy has not terminated.  Other than an acquittal or an affirmed conviction, there are only two ways that jeopardy can terminate -- thereby creating a second or “double” jeopardy upon re-trial.  The first is when a trial or appellate court determines that the State presented insufficient evidence, a finding that has not been made in this case.  See United States v. DiFrancesco, 449 U.S. 117, 131 (1980).  Second, jeopardy terminates if a prosecutor intentionally “goads” the defendant into successfully requesting a mistrial before jury deliberations.  See Oregon v. Kennedy, 456 U.S. 667, 676 (1982).  Moore’s jeopardy has not terminated under the Kennedy exception because he received a new trial after a jury found him guilty of capital murder.  See Hawkins v. Alabama, 318 F.3d 1302, 1304-05 (11th Cir. 2003).  Consequently, Moore cannot successfully claim “double jeopardy” because his re-trial is merely a continuation of his initial jeopardy.   

In a case with virtually indistinguishable facts, this Court rejected the claim raised by Moore, that is, that a successful, post-conviction Brady claim entitles a defendant to the preclusion of his re-trial under the Double Jeopardy Clause.  See Robinson v. State, 405 So. 2d 1328, 1331-33 (Ala. Crim. App. 1981).  In Robinson, this Court correctly held that a Brady violation entitles a defendant to a “new trial” -- not the preclusion of his re-trial -- because the Brady violation was proved in a post-conviction proceeding.  As demonstrated by the holding in Kennedy, a post-conviction reversal based on prosecutorial misconduct cannot trigger Double Jeopardy -- regardless of the prosecutor’s intent.  See Hawkins, 318 F.3d at 1304-05.  

In his written order, Judge Thompson ignored Robinson, and he erroneously ruled that Moore’s re-trial was precluded under the Double Jeopardy Clause by relying on a rule of law that the United States Supreme Court expressly rejected twenty-three years ago in Kennedy.  See Kennedy, 456 U.S. at 668-79.  If Judge Thompson had applied the correct rule of law stated in Kennedy, he could not have barred Moore’s re-trial under the Double Jeopardy Clause.  Accordingly, this Court should reverse Judge Thompson’s ruling, and thereby allow the State to re-try Moore for the murder of Karen Tipton. 

ARGUMENT TC "ARGUMENT" \f C \l "1" 

The question presented in this case is whether the post-trial dismissal of Moore’s conviction due to the finding of a violation of Brady v. Maryland, 373 U.S. 83 (1963), can preclude his re-trial under the Double Jeopardy Clause.  The State, of course, does not concede that a Brady violation occurred here.
  For the purpose of this appeal, however, that is not the point.  The point is that, even assuming that a Brady violation occurred, the State is not precluded from re-trying Moore for the murder of Karen Tipton. 

I.
Moore’s Re-trial Is Not Barred By The Double Jeopardy Clause Of The Fifth Amendment. TC "I.
Moore’s Re-trial Is Not Barred By The Double Jeopardy Clause Of The Fifth Amendment." \f C \l "2" 

When Judge Thompson dismissed Moore’s indictment, he ignored overwhelming precedent from this Court and the United States Supreme Court that a new trial is the only remedy when a trial court finds that a prosecutor improperly withheld evidence.  See Brady v. Maryland, 373 U.S. 83 (1963) TA \l "Brady v. Maryland, 373 U.S. 83 (1963)" \s "Brady v. Maryland, 373" \c 1 .  As outlined below, a defendant’s right against double jeopardy can never be violated by a Brady violation when his first trial ends with a conviction --regardless of the prosecutor’s intent.  See Oregon v. Kennedy, 456 U.S. 667 (1982) TA \l "Oregon v. Kennedy, 456 U.S. 667 (1982)" \s "Oregon v. Kennedy, 456" \c 1 ; Hawkins v. Alabama, 318 F.3d 1302, 1304-05 (11th Cir. 2003) TA \l "Hawkins v. Alabama, 318 F.3d 1302 (11th Cir. 2003)" \s "Hawkins v. Alabama, 318" \c 1 .  Judge Thompson reached the wrong conclusion because he relied upon a rule of law specifically rejected by the United States Supreme Court twenty-three years ago.  See Kennedy, 456 U.S. at 671-679.  Furthermore, Judge Thompson ignored controlling precedent from this Court on the same issue presented here.  See Robinson v. State, 405 So. 2d 1328, 1331-33 (Ala. Crim. App. 1981) TA \l "Robinson v. State, 405 So. 2d 1328 (Ala. Crim. App. 1981)" \s "Robinson v. State, 405 So." \c 1 .  

A.
Judge Thompson Incorrectly Barred Moore’s Re-trial By Relying On A Long-Rejected Rule Of Law. TC "Judge Thompson Incorrectly Barred Moore’s Re-trial By Relying On A Long-Rejected Rule Of Law." \f C \l "3" 


The reason that Judge Thomson erred in barring Moore’s re-trial is clear.  While Moore’s case does not involve a mistrial, Judge Thompson applied the line of double jeopardy cases concerning whether a defendant may be re-tried following the grant of a mistrial.  Specifically, Judge Thompson stated in his order that:

Most of the cases reviewed by this Court relating to double jeopardy and facts similar to this case discuss mistrials as opposed to the granting of a new trial after the rendering of a guilty jury verdict.  However, the Court can find no distinction between the two.  A defendant is no less wronged by a jury finding him guilty after an unfair trial than he is by a failure to reach a jury verdict at all.  A declaration of a mistrial is legally equivalent to the granting of a new trial in that the prior proceeding does not result in the adjudication of the case.  Therefore these principles will be treated as interchangeable by this Court.

(C. 49)  As shown below, Judge Thompson erred in treating mistrials and post-conviction reversals as interchangeable because, under the law, they are clearly distinct and treated differently.


This distinction is clear from this Court’s opinion in Robinson, a case cited by the State below but ignored by Judge Thompson in his written order.  (C. 2425)  In Robinson, this Court firmly rejected the argument that an intentional Brady violation bars a defendant’s retrial under the Double Jeopardy Clause.  Robinson, 405 So. 2d at 1331-33 (Ala. Crim. App. 1981).    

The defendant, James Robinson, was convicted of first-degree murder and sentenced to life imprisonment.  Id. at 1329.  After Robinson was convicted, he filed a motion for new trial in which he alleged that the State had violated Brady by failing to disclose a prior inconsistent statement of the State’s eyewitness and a deal between the State and the eyewitness for his testimony.  Id. at 1329-31.  After a deputy district attorney testified that these allegations were true, the trial court granted Robinson’s motion for a new trial.  Id. at 1331.  After the trial court denied Robinson’s pre-trial claim of double jeopardy, Robinson was convicted of second-degree murder.  Id.   


On appeal, Robinson argued to this Court that his re-trial constituted double jeopardy.  Robinson relied on United States v. Dinitz, 424 U.S. 600 (1976) TA \l "United States v. Dinitz, 424 U.S. 600 (1976)" \s "United States v. Dinitz, 424" \c 1 , and United States v. Jorn, 400 U.S. 470 (1970) TA \l "United States v. Jorn, 400 U.S. 470 (1970)" \s "United States v. Jorn, 400" \c 1  -- the same cases Judge Thompson relied on in his order dismissing Moore’s indictment.  Robinson argued that the prosecution’s failure to “turn over self-defense material prior to trial and its ‘knowing use of perjured testimony’ at trial constituted bad faith which should have barred his retrial” under Dinitz and Jorn.  Id. at 1331.

In rejecting Robinson’s double jeopardy claim, this Court clearly and plainly held that “[n]either Dinitz nor Jorn, [] is applicable here since we are confronted not with a motion for mistrial, but with a motion for new trial.”  Id.  This Court further stated that:

We [] find the analysis of the mistrial cases of little value in determining whether double jeopardy bars reprosecution after a successful motion for a new trial.  In our judgment, the reasoning of the cases finding no jeopardy problem with a new trial after reversal of a conviction is more apt here.

Id. at 1331-32 (emphasis added).  Applying the United States Supreme Court’s long-standing rule that a defendant’s re-trial cannot be barred by double jeopardy after a successful post-conviction challenge, this Court held that the trial court properly denied Robinson’s motion to dismiss under Dinitz and Jorn.  Id. (citing Burks v. United States, 437 U.S. 1, 15 (1978)).  It is apparent that, after Robinson, the correct legal standard to apply to Brady violations is the line of cases dealing with successful motions for new trial -- not cases dealing with mistrials.  Accordingly, Robinson alone requires a reversal in this case.

The reason that mistrial cases are not interchangeable with cases involving successful post-conviction reversals is grounded in the protection afforded by the Fifth Amendment and is outlined in the Supreme Court’s decision in Oregon v. Kennedy, 456 U.S. 667, 676 (1982) TA \s "Oregon v. Kennedy, 456" .  In addition, the Supreme Court in Kennedy outlined in detail why it has expressly rejected the “prosecutorial overreaching” standard created in Dinitz and Jorn -- and relied upon by Judge Thompson in this case.  
Like Judge Thompson, many lower courts (before 1982) created a “broad and somewhat amorphous” standard for “prosecutorial overreaching” under Dinitz and Jorn, and these courts used the “overreaching” standard to bar re-trials under the Double Jeopardy Clause.  See id. at 675-76.  In Kennedy, the Oregon Court of Appeals applied the “overreaching” standard to bar a defendant’s re-trial after the prosecutor inferred that the defendant was “a crook” during the examination of a witness.  Id. at 668-69.  The United States Supreme Court reversed the decision of court of appeals by holding that that court “took an overly expansive view of the application of the Double Jeopardy Clause.”  Id. at 668-69.  

In so holding, the Supreme Court outlined the protection provided by the Double Jeopardy Clause and set forth the proper standard for determining whether a re-trial is barred by Double Jeopardy.  The Court noted that “the Double Jeopardy Clause affords a criminal defendant a valued right to have his trial completed by a particular tribunal.”  Id. at 671-72.  Accordingly, a prosecutor cannot take actions that would “goad the defendant into requesting a mistrial” -- thereby unfairly stripping the defendant of his ability to be judged by the first empanelled jury.  Id. at 673 (quoting Dinitz, 424 U.S. at 611, n.4).  When a prosecutor takes such action, and the defendant is forced to request a mistrial before the first jury deliberates, he has violated the defendant’s rights protected by the Double Jeopardy Clause.  Id.

The Court noted that the “prosecutorial overreaching” standard adopted by courts after Dinitz and Jorn was an “[over]broad and somewhat amorphous” statement of the law under the Double Jeopardy Clause, but its use was understandable (in 1982) “[b]ecause of the confusion” created by some of the contrasting language in Dinitz and Jorn.  Id. at 678-79.  Rather than adopting and clarifying the “prosecutorial overreaching” standard, however, the Court stated that it was “loath to adopt such an essentially standardless rule.”  Id. at 675, n.4.       

Instead, the Supreme Court rejected the “overreaching” standard applied by the Oregon court and announced the only instance where a prosecutor’s actions bar a re-trial under the Double Jeopardy Clause: “Only where the governmental conduct in question is intended to ‘goad’ the defendant into moving for a mistrial may a defendant raise the bar of double jeopardy to a second trial after having succeeded in aborting the first on his own motion.”  Id. at 676.  The Court noted that this standard was appropriate because it applies to the only situation in which a prosecutor can violate a defendant’s right against Double Jeopardy -- when the prosecutor intentionally forces a defendant to request and receive a mistrial before jury deliberations; thereby, preventing the defendant from having the “first jury” determine his guilt or innocence.  Id. at 673-74, 679.  Consequently, the Court rejected the “overreaching” standard used by the Oregon court -- and Judge Thompson -- 

because it extended beyond the bounds of the Double Jeopardy Clause.    


Accordingly, after Kennedy -- another case ignored by Judge Thompson -- it is clear that a prosecutor’s misconduct cannot implicate a defendant’s right against double jeopardy if that misconduct did not prevent the “first jury” from determining the defendant’s guilt or innocence.  This clear principle has led numerous federal circuit courts of appeal to reject the same argument raised by Moore and accepted by Judge Thompson: That a successful post-conviction Brady claim can bar a defendant’s re-trial.  


For example, in United States v. Coleman, 862 F.2d 455, 457-60 (3rd Cir. 1988) TA \l "United States v. Coleman, 862 F.2d 455 (3rd Cir. 1988)" \s "United States v. Coleman, 862" \c 1 , the Third Circuit rejected a defendant’s claim that his right against double jeopardy was implicated when he successfully raised a post-conviction Brady challenge.  Like this Court in Robinson, the Third Circuit stated that “the ordering of a new trial remedied the purported Brady violations to the extent, if any, that a remedy was necessary.”  Id.  

The Ninth Circuit came to the same conclusion last year in United States v. Lewis, 368 F. 3d 1102, 1104-09 (9th Cir. 2004) TA \l "United States v. Lewis, 368 F. 3d 1102 (9th Cir. 2004)" \s "United States v. Lewis, 368" \c 1 .  Relying on Kennedy, the Ninth Circuit in Lewis rejected the same argument raised by Moore’s counsel by ruling that “the prosecution’s alleged Brady violations in this case simply do not implicate the double jeopardy clause or otherwise bar [Lewis’s] retrial.”   Id. at  1109.  In so holding, the Court held that “Lewis has the very remedy that Brady prescribes, a second trial.”  Id. at 1107.

It is not the law -- federal or state
 -- that the Double Jeopardy Clause precludes a re-trial based solely on a Brady violation when the first empanelled jury returns a verdict finding the defendant guilty.  As long as the prosecutor did not violate Brady with the (successful) intent to “goad” the defendant into obtaining a mistrial, a trial court cannot bar the re-trial of a defendant.


Notably, this principle has been embraced by the Eleventh Circuit in Hawkins v. Alabama, 318 F.3d 1302, 1304-04 (11th Cir. 2003) TA \s "Hawkins v. Alabama, 318" .  In Hawkins, the prosecutor intentionally -- and secretly -- tampered with evidence before jury deliberations.  Id. at 1304.  Hawkins learned of the prosecutor’s actions after the jury returned a guilty verdict, and he successfully argued for a new trial.  Id.  Citing Kennedy, this Court rejected Hawkins’s argument on pre-trial mandamus that his re-trial was barred by the Double Jeopardy Clause. See Hawkins v. State, CR-08-1604, mem. op. at 2 (Ala. Crim. App. Oct. 22, 1999) TA \l "Hawkins v. State, CR-08-1604, mem. op. at 2 (Ala. Crim. App. Oct. 22, 1999)" \s "Hawkins v. State, CR-08-1604, mem. op." \c 1 .
  


On federal habeas, the Eleventh Circuit agreed with this Court’s determination that Kennedy allowed Hawkins to be re-tried.  Hawkins, 318 F.3d at 1308-10.  In so holding, the Eleventh Circuit explained that “the Kennedy rule applies only to plain, unconcealed prosecutorial misconduct” and that “[t]he misconduct must not be secret if its purpose is to goad to defendant into moving for a mistrial.”  Id.  The court further explained that, 

[u]nlike Kennedy, this case involved hidden misconduct.  [T]he prosecutor’s conduct was concealed; the conduct was intended to obtain a conviction, not to push the defendant into moving for a mistrial before verdict.  The prosecutor’s misconduct in this case is materially different from that described in Kennedy and is not -- to say the least -- clearly covered by the Kennedy rule.”  

Id.; see also United States v. Oseni, 996 F.2d 186, 188 (7th Cir. 1993) TA \l "United States v. Oseni, 996 F.2d 186 (7th Cir. 1993)" \s "United States v. Oseni, 996" \c 1 (Posner, C.J)(noting that, under Kennedy, “unless he is trying to abort the trial, [a prosecutor’s] misconduct will not bar a re-trial.  It doesn’t even matter that he knows he is acting improperly, provided that the aim is to get a conviction.”)    

Consequently, the Hawkins court noted that a prosecutor’s secretive actions that result in a post-conviction reversal do not implicate double jeopardy under Kennedy.  Most importantly, the Hawkins Court noted that the United States Supreme Court “seems to have precluded extending the Kennedy rule to cases like Hawkins’s case: cases that end in a conviction.”  Id. at 1309 (citing United States v. DiFrancesco, 449 U.S. 117 (1980)).  Instead, the court emphasized that “if the first trial has ended in a conviction, the double jeopardy clause imposes no limitations whatever upon the power to retry a defendant who has succeeded in getting his first conviction set aside” -- and that “[t]he Supreme Court has never decided or even hinted that the Kennedy rule applies to the kind of prosecutorial misconduct underlying the present case.”  Id. at 1308-09 (emphasis added).  Accordingly, the Eleventh Circuit -- in upholding this Court’s ruling -- made it clear that post-conviction reversals due to alleged prosecutorial misconduct cannot preclude a defendant’s re-trial under the Double Jeopardy Clause -- regardless of the prosecutor’s motive.  It follows that Moore’s re-trial is not precluded by the Double Jeopardy Clause -- even if the State violated Brady in this case -- because (1) the State’s actions were not intended to “goad” Moore into requesting a mistrial
 and (2) Moore’s first trial ended in a guilty verdict.  

Judge Thompson came to the wrong conclusion because he ignored this clear and overwhelming precedent and instead relied upon a rule of law rejected twenty-three years ago in Kennedy.  As shown below, the proper remedy for a successful Brady claim is a re-trial in which the defendant is allowed to use the previously withheld evidence.   
B.  A New Trial Is The Proper Remedy For A Brady Violation. TC "B.  A New Trial Is The Proper Remedy For A Brady Violation." \f C \l "3" 

In Robinson, this Court twice noted that a “new trial” is the proper remedy for a Brady violation.  See Robinson, 405 So. 2d at 1332-33 (stating that “[Robinson] received the relief to which he was entitled for error at his first trial -- a new trial” and that “[t]he prosecution’s failure to disclose exculpatory evidence entitles the accused to a new trial . . . and here [Robinson] obtained the relief to which he was entitled”).  This Court’s holding in Robinson could not be any clearer, and it is consistent with overwhelming federal double jeopardy precedent.     


Regardless of whether a prosecutor acted in good faith or bad faith in violating Brady, the law provides a defendant with one remedy: a new trial.  See United States v. Davis, 578 F.2d 277, 280 (10th Cir. 1978) TA \l "United States v. Davis, 578 F.2d 277 (10th Cir. 1978)" \s "United States v. Davis, 578" \c 1 (“A violation of due process under Brady does not entitle a defendant to an acquittal, but only to a new trial in which the convicted defendant has access to the wrongfully withheld evidence.”).  The Supreme Court’s Brady rulings clearly and consistently reveal that the proper remedy for a Brady violation is -- and always has been -- a new trial in which the defendant may use the evidence previously withheld by a prosecutor.      


In Brady, the Supreme Court granted John Brady a new trial on the issue of punishment due to the withholding of an exculpatory statement of Brady’s accomplice.  See Brady 373 U.S. at 84, 88-91.  In the Supreme Court’s next Brady case, Giles v. Maryland, 386 U.S. 66, 73 (1967) TA \l "Giles v. Maryland, 386 U.S. 66 (1967)" \s "Giles v. Maryland, 386" \c 1 , the Court remanded the case to the Maryland state courts to “determine [whether] the additional [Brady] evidence demonstrates prejudice to the degree necessary under its previously applied standard to warrant a new trial.”  Id. at 81-82 (emphasis added).  Just five years later, in Giglio v. Maryland, 405 U.S. 150, 150-55 (1972) TA \l "Giglio v. Maryland, 405 U.S. 150 (1972)" \s "Giglio v. Maryland, 405" \c 1 , the Supreme Court held that “[the] suppression of material evidence [under Brady] justifies a new trial ‘irrespective of the good faith or bad faith of the prosecution.’”  (Emphasis added.)  


In each of these initial Brady cases, the Supreme Court reiterated that the remedy for a Brady violation was a “new trial.”  The Supreme Court made the same point in California v. Trombetta, 467 U.S. 479, 486 (1984) TA \l "California v. Trombetta, 467 U.S. 479 (1984)" \s "California v. Trombetta, 467" \c 1 , when, in discussing the proper remedy for the destruction or loss of exculpatory evidence, the Court observed that “in nondisclosure cases [i.e. Brady cases], a court can grant the defendant a new trial at which the previously suppressed evidence may be introduced.”  


Following the Supreme Court’s lead concerning the proper remedy for Brady violations, several United States Circuit Courts of Appeals have stated that a new trial is the “proper” or “only” remedy for a Brady violation.  See, e.g., United States v. Mitchell, 164 F.3d 626, 1998 WL 709269, at *6 (4th Cir. 1998) TA \l "United States v. Mitchell, 164 F.3d 626, 1998 WL 709269 (4th Cir. 1998)" \s "United States v. Mitchell, 164 F.3d 626," \c 1 (table op.)(citing Trombetta, 467 U.S. at 486)(“The proper remedy for a Brady violation is another trial, not a dismissal of the charges.”);  United States v. Presser, 844 F.2d 1275, 1286 (6th Cir. 1988) TA \l "United States v. Presser, 844 F.2d 1275 (6th Cir. 1988)" \s "United States v. Presser, 844" \c 1 (“[T]he decisions which have construed the Brady doctrine make it absolutely clear that the remedy for a Brady violation is a new trial.”); Davis, 578 F.2d at 280 (“[A] violation of due process under Brady does not entitle a defendant to an acquittal, but only to a new trial in which the convicted defendant has access to the wrongfully withheld evidence. . . .  [T]the most an invocation of Brady could accomplish would be the ordering of a new trial in which the withheld information is fully disclosed.”).       

Initially, Judge Thompson reached this same conclusion -- i.e. that Moore’s re-trial was in fact the correct legal remedy.  The State asks this Court to pay particular attention to Judge Thompson’s own conclusion, which he submitted to this Court in his July 23, 2003 response to the State’s petition for writ of mandamus:
Because of the violations of the discovery order, the undersigned seriously considered dismissing the case with prejudice.  However, the Court feels that justice would not be served to do so, that the victim is entitled to her day in court and the defendant is entitled to a fair trial.  A dismissal of the case would serve no purpose other than to warn the prosecution that the court’s in this State will not tolerate violations of its discovery orders.  Whether or not the violations were intentional or simply the result of neglect, the Court cannot say.  The bottom line is that they did in fact occur and that the only possible way to correct these violations requires that this case be tried again at the earliest possible date.

(C. 36-37)  Judge Thompson’s initial conclusion -- that a new trial was appropriate, and that dismissal of Moore’s case was not -- was squarely in line with overwhelming precedent, as well as sound policy.  As stated by the Supreme Court in Burks, “[i]t would be a high price indeed for society to pay were every accused granted immunity from punishment because of any defect sufficient to constitute reversible error in the proceedings leading to conviction.”  Burks, 437 U.S. 1, 15 (1978).  


In summary, it is overwhelmingly clear that the proper remedy for a Brady violation is -- and always has been -- the defendant’s re-trial, in which the defendant may use the previously withheld evidence.  Just as Moore is constitutionally entitled to a fair trial in which he can use the alleged Brady evidence, the citizens of Alabama -- especially Mrs. Tipton’s family -- are equally entitled to Moore’s re-trial to ensure that an alleged -- and once convicted -- capital murderer does not elude justice.  To this end, the United States Supreme Court, the lower federal courts, and, most importantly, this Court have clearly held that defendants such as Moore should be re-tried, not set free.  Moore’s re-trial will serve justice; a dismissal of his indictments would pervert it.      
CONCLUSION TC "CONCLUSION" \f C \l "1" 

Judge Thompson erroneously ruled that Moore’s re-trial is barred by the Double Jeopardy Clause of the Fifth Amendment.  Accordingly, this Court should reverse Judge Thompson’s ruling, and order that Moore’s capital murder indictments be re-instated.    
Respectfully submitted,
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#189800
�In his written order, the Honorable Glenn E. Thompson relies solely on the Fifth Amendment of the United States Constitution and United States Supreme Court and Federal Circuit Courts of Appeals cases interpreting the United States Constitution.  (C. 48-51)  Accordingly, this case involves only an interpretation of the Double Jeopardy Clause of the United States Constitution.  See Oregon v. Kennedy, 456 U.S. 667, 673-79 (1982)(holding that, because the lower court’s decision was based solely on federal caselaw interpreting the Fifth Amendment’s Double Jeopardy Clause, the appeal solely involved an interpretation of the United States Constitution and not independent State double jeopardy law).          


�F.B.I. Agent Eugene Rugala stated in an affidavit presented to the court that while he and other members of the FBI-CIRG discussed possible areas for the Decatur Police Department to investigate, “[n]one of the suggestions were meant to provide a narrow definitive list of suspects.”  (C. 2446)  Agent Rugala further noted that “[n]o further action was taken by the FBI-CIRG as there were no other outstanding requests by the Decatur Police Department.”  (C. 2446)


� The State avers that it did not intentionally violate Brady in this case.  As outlined in the Statement of the Facts, the record shows that either 1) the State did not have knowledge of the alleged Brady material or 2) the alleged Brady material was not discoverable under Rule 16.1(e) because it contained no exculpatory information.  The State, however, does not challenge Judge Thompson’s factual findings at length in this brief for two reasons.  First, the State recognizes that this Court cannot reinstate Moore’s conviction because the Supreme Court of Alabama has previously denied the State’s petition for a writ of mandamus challenging Judge Thompson’s Brady findings.  Second, the “proper remedy” issue presented in this brief is dispositive, and Judge Thompson’s factual findings of intent are irrelevant to a proper determination of the issue presented.  The State respectfully reiterates however, that it does not concede -- nor do the facts support -- Judge Thompson’s accusations that the State intentionally violated Brady to gain a conviction “at all costs.”


�The Supreme Court of Alabama has adopted the Kennedy standard as controlling law in this State.  See Ex parte Adams, 669 So. 2d 128, 130 (Ala. 1996).  Accordingly, even though this appeal only involves a federal constitutional question, the result would be the same under Alabama law as well.   


�The State requests this Court take judicial notice of its own record in Hawkins v. State, CR-08-1604, mem.op. at 2 (Ala. Crim. App. Oct. 22, 1999).    


�In fact, Judge Thompson specifically found that the State violated Brady to “procure a conviction at all costs.”  (C. 54)   
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