IN THE SUPREME COURT OF ALABAMA
CASE NO. __________      

EX PARTE:  STATE OF ALABAMA,

PETITIONER,

IN RE:  STATE OF ALABAMA,

PETITIONER,

VS.

DANIEL WADE MOORE,

RESPONDENTS.

PETITION FOR WRIT OF MANDAMUS

Comes now the State of Alabama, by and through the Attorney General of the State of Alabama and respectfully petitions this Court to issue a writ of mandamus to the Honorable Glenn Thompson, a circuit court judge in Morgan County, Alabama, directing him to vacate his order of March 21, 2003 that set aside the jury verdict in the capital murder case of Alabama v. Daniel Wade Moore, CC-02-1260 and CC-02-646 and granted a new trial in that case.  

Judge Thompson granted the motion for new trial based upon his “finding that the defendant did not receive a fair trial” because of the timing of the production of discovery by the State.  (Exhibit E)(“Information that was ordered produced to the defendant months prior to trial was produced at various and sundry times ranging from six weeks prior to trial, just a few days prior to trial, on the day the trial began, and some discovery was even produced for the first time during the course of trial.”) Yet, the order not only failed to identify the specific discovery to which the court was referring, but failed to identify any resulting prejudice.  
As a result of the trial court’s order, the State filed a petition for writ of mandamus in the Court of Criminal Appeals (Exhibit J).  That court directed the trial judge to respond, but the response (Exhibit L) did nothing to remedy the legal and factual deficiencies of the initial order granting a new trial.
  Not unlike the original order, the response to the mandamus failed to identify any prejudice resulting from discovery violations that would justify the drastic measure of setting aside the jury’s verdict.  The failure of the trial court to do so is especially significant when the decision to grant a new trial was based expressly on alleged discovery violations that occurred during that trial and presumably were addressed and resolved at the time of the violation.   
The court’s failure to justify its decision likely resulted from its application of the wrong standard in considering whether Moore was entitled to a new trial.  Specifically, the court stated that it “read the State’s response [to the motion for new trial] and [found] no reason to deny the defendant’s motion.”  (See Exhibit 1D)  As this Court is well aware, it is not the State’s burden to provide a reason to deny a motion for new trial.  Rather, the verdict of the jury should be given a presumption of correctness.  Plainly, Judge Thompson, in granting the motion for new trial, did not apply such a presumption.  
Indeed, a review of Judge Thompson’s response to the mandamus below reveals that his justification for granting a new trial based is the discovery of alleged violations that – according to rulings made by the trial court at the time of the disclosure – simply did not occur.  For example, as support for its ruling, the trial court relies on the delayed production of “additional and supplement[al] reports related to the laboratory DNA analysis.”  (Exhibit L, pg. 2) At the time the “supplemental” information was provided, the State offered an explanation for the delayed disclosure.  (R. 291)  The trial court accepted the explanation: “Your explanation is good and I accept that.”  (R. 292)  Inexplicably, however, after the jury rendered a verdict, the trial court found prejudice where none existed before.  The court provided no basis, moreover, to undermine the State’s explanation for the timing of the disclosure which was accepted as “good” at trial.     

An additional justification for the order was the court’s contention that, following the cross-examination of the State’s expert, the prosecutor produced photographs not previously provided to defense counsel.  (Exhibit L, pg. 3)  A review of the testimony of the witness at issue, however, reveals that this did not occur.  (R. 2302-28)  These are but two examples of how the trial court abused its discretion in granting the motion for a new trial. All of the justifications set forth by Judge Thompson in his response to the mandamus filed below are subsequently discussed in detail.  A review of each reveals that nothing relied on by Judge Thompson warrants the drastic relief given.  Judge Thompson’s order constituted an abuse of judicial discretion that is due to be reversed.

ISSUE PRESENTED

Did the trial court abuse its discretion in setting aside the jury’s verdict on the basis of delayed discovery without identifying any resulting prejudice?  

RELIEF SOUGHT

The State seeks a writ of mandamus directing the trial court to vacate its March 21, 2003 order that set aside the capital murder conviction of November 21, 2002.

GROUNDS FOR ISSUANCE OF THE WRIT


The trial court’s order granting the motion for new trial constitutes an abuse of discretion because it is utterly unsupported by the law or the record.  The court identified absolutely no prejudice to the defense resulting from the timing of the State’s production of discovery.  Moreover, the trial court expressly based its decision on discovery violations that allegedly occurred before and during the trial.  Waiting until after the jury verdict to grant relief on delayed discovery violations that could have, if necessary, been remedied at trial, however, was an abuse of discretion.



THE LEGAL STANDARD FOR THE 

GRANTING OF A WRIT OF MANDAMUS

Though mandamus is an extraordinary remedy and not a substitute for an appeal, it is appropriate in this instance because the State does not have the right to appeal from an order granting a new trial in a criminal case. Ex parte Nice, 407 So. 2d 874, 878 (Ala. 1981).  The trial court’s granting a new trial without making the requisite showing of actual prejudice required by law constitutes an abuse of discretion.  Thus, the State submits that this Court should issue this writ of mandamus to prevent further disruption of the orderly processes of the criminal justice system and let the case proceed on appeal.

STATEMENT OF THE FACTS


In the late afternoon of March 12, 1999, Dr. ************ returned to his home at 2330 Chapel Hill Road in Decatur, Alabama where he discovered the bloody body of his thirty-nine-year-old wife, Karen Croft Tipton.  She had visible bruising on her face and the back of her neck, twenty-eight stab wounds concentrated mostly in the area of her breasts and neck, and her throat was cut.  Dr. Tipton called 911, and the police responded immediately to the scene.   An extensive investigation was launched led by Officer Mike Pettey and Sergeant Barry Hamilton of the Decatur Police Department.  An autopsy revealed that Mrs. Tipton died as a result of multiple stab wounds to the heart.  The evidence indicated that Mrs. Tipton was murdered between 1:00 p.m. and 3:30 p.m. 


There was no sign of forced entry into the house.  The wires to the home security system had, however, been cut disengaging the alarm.  The defendant, Daniel Wade Moore, had been in the Tipton residence recently for the purpose of installing the system.  Moore denied this fact when questioned by the police about Karen Tipton’s murder.  Moore had become a suspect after his uncle “Sparky” Moore reported to a friend, an assistant district attorney in Decatur, that Moore had confessed to being in the victim’s house when she was murdered.  According to Moore’s uncle, Moore claimed that he entered the home to steal from the Tiptons, and, while he was there, another unnamed and unidentified person murdered the victim downstairs.  Moore denied knowledge of the Tipton residence when he was questioned by police.   
In the course of investigating the murder, the police discovered that Moore was a drug addict, who, on the morning of March 12, 1999, had paid the last of his money in court owed fines.  Late that same day, however, after the murder had occurred, Moore had money and used it to purchase illegal drugs.  Moore was unemployed and had been passing a number of bad checks.  A search of his apartment, which was located in a nearby town revealed a toolbox.  The toolbox belonged to the company Moore worked for when he installed the Tipton’s home security system.  


When the police attempted to locate Moore to question him in regard to the Tipton murder, he was located in a hotel room in Decatur.  When the police knocked on the door, Moore attempted to prevent them from entering.  Inside the room was evidence of illegal drugs and drug paraphernalia, so the officers took Moore to the police station to be interviewed.  During the interview, Moore was confronted with the growing amount of evidence against him, including evidence that the victim had been stabbed twenty-eight times, approximately sixteen in the chest area.  Moore responded by stabbing himself in the chest sixteen times and had to be taken to the hospital for treatment.  Moore was subsequently indicted by the Morgan County District Attorney’s Office for capital murder in relation to the death of Karen Tipton.

 
In the Tipton’s master bedroom, which was heavily stained with the victim’s blood, investigators found a number of pubic hairs in and near the bed.  Genomic and mitochondrial DNA testing conducted on the hairs revealed that some of the hairs belonged to Moore.  Most significantly, a pubic hair found in a washcloth that was on the bed belonged to Moore and had a mix of the victim’s DNA on it.  


At trial, Moore’s defense was factual innocence, i.e., that he was not in the house the day of the murder and another person committed the crime.  More specifically, Moore’s defense was that a number of other suspects must have committed the murder.  Included among those suspects were the victim’s husband, a local lawyer he alleged was having an affair with the victim, a long time friend of the victim’s husband, and a member of the driveway paving crew that had been working at the victim’s house the day before the murder.  

ARGUMENT
I.
The Trial Judge’s Order Granting The Motion For New Trial Constituted An Abuse Of Discretion.
In its order granting Moore’s motion for new trial, the trial judge stated the following:

The Court’s finding that the defendant did not received a fair and impartial trial is based entirely upon the prosecution’s failure to comply with this Court’s orders regarding discovery.  Information that was ordered produced to the defendant months prior to trial was produced at various and sundry time ranging from six weeks prior to trial, just a few days prior to trial, on the day the trial began, and some discovery was even produced for the first time during the course of the trial.  The Court finds that the prosecution’s failure to comply with its discovery order constitutes an injustice to the defendant which cannot be tolerated.  The Court is granting the motion based on the filing of the defense attorneys entitled “Motion for Judgment of Acquittal or in the Alternative for New Trial” filed February 18, 2003, the defendant’s “Amendment to Motion for Judgment of Acquittal on in the Alternative for New Trial” filed March 4, 2003, and the “State’s Response to Defendant’s Motions for Judgment of Acquittal or for a New Trial filed March 19, 2003.

(Trial Court’s Order of March 24, 2003)  Thus, the trial court ruled that a motion for new trial was warranted, but failed to set forth any support for that determination other than generalizations regarding alleged discovery orders.  The order failed to specify any particular violation that resulted in prejudice sufficient to justify setting aside the verdict of the jury.  Before a jury verdict following a three week trial is set aside for naught and the parties are required to repeat the litigation process, it would seem reasonable that the trial court should be required to be more specific in justifying its decision.  
Moreover, this deficiency is not cured by the court’s reference to the motions filed by Moore, because a review of Moore’s pleadings specifies a “laundry list” of grievances without any particularized showing of prejudice as required before a discovery error warrants a reversal and/or a new trial. Indeed, before the trial, Judge Thompson denied Moore’s motion to dismiss (See Exhibit 1B) which was based on discovery issues and mirrored the language and allegations made in Moore’s motion for new trial.  (Exhibit D)  This emphasizes the fact that, in granting the motion for new trial, the trial court found alleged discovery violations to be more prejudicial than they were deemed at the time of occurrence.  That the jury returned a verdict of guilty cannot be a basis to find prejudice where none existed before.    
 Additionally, although the response to the mandamus petition in the Court of Criminal Appeals provided some specific references to particular items of discovery that, according to the trial court, warranted a new trial, still lacking was any discussion of resulting prejudice.  This point is discussed in more detail below.  The alleged discovery violations relied on by the trial court to support its determination did not result in sufficient prejudice to warrant the drastic measure of granting a new trial.  The trial court, therefore, abused its discretion in granting that relief.
II.
The Trial Court Abused its Discretion By, Without Finding Any Prejudice, Granting A New Trial Based On Delayed Discovery Matters That Were Addressed And Presumably Resolved During The Trial.                                                              

     The trial court’s order does not identify the legal standard upon which it is based.  Without referring to specific legal authority, the court simply found that the prosecution failed to comply with its discovery orders and, as a result, “an injustice to the defendant” resulted “which cannot be tolerated.”  The trial court’s order indicates that failure to comply with a discovery order at a specific time is the legal equivalent of noncompliance and, therefore, ipso facto, reversible error.  That is an incorrect legal proposition.  

Though “Brady (v. Maryland, 373 U.S. 83 (1963)] and Rule 18.2, A.R.Crim.P., require that the evidence be produced at a reasonable time before trial”, Henderson v. State, 583 So. 2d 276, 285 (Ala. Crim. App. 1990), that the prosecution “did not always do so as promptly as it should have”, is not the legal equivalent of the State failing to disclose evidence required under Brady and/or Rule 16 of the Alabama Rules of Criminal Procedure.  Travis v. State, 776 So. 2d 819, 867 (Ala. Crim. App. 1998).

Rather, the law on this issue is clear:  A trial judge must find prejudice in order to set aside a jury verdict on the basis of a discovery delay.  Wynn v. State, 804 So. 2d 1122, 1130 (Ala. Crim. App. 2000)(“A delay in disclosing Brady material requires reversal if ‘the lateness of the disclosure so prejudiced appellant’s preparation or presentation of his defense that he was prevented from receiving his constitutionally guaranteed fair

trial’. . . . [I]n the Brady context, ‘evidence is material only if there is a reasonable probability that had the evidence been disclosed to the defense [or disclosed sooner], the result of the proceeding would have been different.’”); Wilson v. State, CR-01-1003, 2003 WL 21362973, at *3 (Ala. June 13, 2003) (noting prejudice must be shown to support the three components of a Brady violation).  Furthermore, when addressing an alleged discovery violation, a “trial court should not impose a sanction which is harsher than necessary” to ensure compliance with the discovery order at issue.  Hardy v. State, 804 So. 2d 247, 284 (Ala. Crim. App. 1999), citing, McCroy, 505 So. 2d at 1279; Pilley, 789 So. 2d at 881.  Ordering a new trial following a jury verdict and sentence is the harshest of all possible measures.  

If at any time before or during the November 4, 2002 trial, Judge Thompson learned of a violation of his order, Rule 16.5, ARCrP, provided him with a range of sanctions that could be imposed to insure that the goals of the discovery rules would be accomplished.  See, McCroy v. State, 505 So. 2d 1272, 1279 (Ala. Crim. App. 1986); Pilley v. State, 789 So. 2d 870, 881 (Ala. Crim. App. 1998).  In most instances, he chose not to employ any remedy at all.

When the trial judge employed one of the remedies in Rule 16.5, he presumably cured any prejudice caused to the defendant by the delay.  When he chose not to employ a remedy, he presumably determined that the defendant had not been prejudiced by the delay.  Either way, the judge’s ability to address the issue at the time of the alleged delay belies his later determination that the delay was so severe as to warrant an entirely new trial.  It is difficult not to conclude that the judge is using delays in discovery as a post hoc excuse for overturning a jury verdict with which he simply disagrees.  


Whatever the motivation, it is an abuse of discretion to order a new trial based on discovery delays that did not prejudice the defendant in any way.  In other words, a finding of prejudice is a prerequisite for granting a new trial on the basis of mere discovery delays.  Because the abuse of discretion is clear, this Court should issue a writ of mandamus compelling the trial judge to vacate his order of a new trial.

A.
Any Delay In Turning Over Material Copied From The Hard Drive Of The Tiptons’ Computer Did Not Prejudice The Defense.

The first item of discovery referenced by the trial court (Exhibit L, pg. 2) is the material copied from the hard drive of the Tiptons’ computer before the hard drive was destroyed.  The judge states (Resp. 2) that he had been informed of this information on September 17, 2002, that he had reviewed the information in camera, and that he found it “relevant and made it available to defense counsel.”  “[N]ot until the week of trial, after inquiry by defense counsel,” however, did the trial judge “discover[] that an additional floppy disc had been in the possession of the Attorney General’s Office and not produced” (Exhibit L, pg. 2).

This issue arose before the trial began.  (R. 472)  After discovering that the additional floppy disk had not been produced, the trial court directed the State to look for the information and stated “let’s get on with this and get started.”  (R. 473, 465-72)  The court denied defense counsel’s motion to dismiss the case as follows:  “I’m not willing to dismiss the case.  You preserved your error for the record and I’ll take it up as it comes in and we go through it.  I may very well keep some of it out ….”  (R. 471)    


Later that same day, before a jury was struck, the prosecutor informed the trial court of the following regarding the disk at issue:

[Prosecutor]:  Judge, we found this disk and the reason was it was in a file with some other stuff, and this is apparently – Mike was going through everything.  This apparently is the disk with the information on it.  It was in an envelope that looked like it was a search warrant or something.  It was sealed or had been sealed.  It looked to me like it was sealed.  I apparently had mistook it for some more of the search warrant stuff.  You know, I haven’t looked at it.  This should have been included in the other disks apparently.  Inadvertently it wasn’t.  But from the inventory it looks like it’s more of the same stuff that was on the other disk and we want to turn it over to the Court and turn it over to them.  They can look at it.  I don’t expect that it has anything on it that’s different in terms of character and kind.

THE COURT:  Would you not expect it’s the missing parts?

[The prosecutor]:  I do think it’s what they’ve been expressing about.

(R. 477-78)  The trial court again did not dismiss the case nor did it apply any number of remedies available to cure any perceived prejudice, such as granting a continuance.  As noted previously, a jury had not been struck at the time.
Additionally, although the trial court used the above occurrence to justify overturning the jury’s verdict, the court made absolutely no finding that the defense was in any way prejudiced by the delayed disclosure.  The trial in this case lasted three weeks, providing defense counsel with time to investigate the contents of the disk and use any information they deemed relevant to their case.  In fact, the record demonstrates that they did just that.  The defense presented the testimony of a computer expert for the purpose of introducing the information on the disk.  (R. 3027-72)  Additionally, that testimony and evidence was used by defense counsel during closing argument.  (R. 3393, 3454-56)  

Moreover, had defense counsel not had sufficient time to investigate and consider the information on the disk, they could have requested a continuance for the purpose of doing so.  Their use and presentation of the information through the testimony of an expert witness, however, demonstrates that the need for additional time was not a factor.  
As noted, the law requires that, before a defendant is entitled to post-judgment relief based on a discovery violation, there must be a finding of prejudice.  Here, there was no such finding and, based on the record, there can be no such finding.  A requirement of prejudice in a situation such as this also serves to prevent a judge from reversing a verdict with which he simply does not agree.  See, Wynn, 804 So. 2d at 1130.  The trial judge’s failure to find prejudice in this case plainly constitutes an abuse of discretion, necessitating mandamus relief.
B.
The “Supplemental” DNA Evidence Cited By The Court As Justification For A New Trial Was Turned Over By The State Upon Receipt, Did Not Include Any New Testing, And Did Not Constitute A Discovery Violation According  To The Trial Court At The Time Of Disclosure.
As additional justification for its order, the trial court states that despite “assurances to the Court [made] on September 17, 2000 that they had produced all of the information … related to forensics reports[,] … on October 16, 2000[,] the State produced additional and supplemental reports related to the laboratory DNA analysis.”  (Exhibit L, pg. 2)
  The record demonstrates, however, that the so-called “additional and supplemental” reports were turned over in a timely manner based on when they were received.  They were not based on any additionally testing and, at the time of the disclosure, the trial court found that no discovery violation had occurred.  The post-judgment use of the disclosure to justify the granting of a motion for new trial was, therefore, an abuse of discretion.

The reports in question resulted, not from additional testing, but from re-calculated percentages of probabilities using an updated database that had recently become available to the scientists at the laboratory.  (Ex. A, pp. 1, 7) (R. 123, 126, 291)  The existence of the supplemental reports was not known to the prosecution until the day it was faxed to the State by the laboratory.  On that day, the State mailed and faxed the documents to defense counsel.

When the issue was addressed on the record, the State offered an explanation consistent with the above and the trial court expressly “accepted” the explanation – that “explains the reason for the information coming in late.”  (R. 291)   
As long as you’re representing to me that there is no new testing been done, no different results, that what you’re doing is providing the updated database that came as a routine matter and that the exhibits you’re preparing are based on the raw data that you provided earlier I’m okay with that.

(R. 293)  For the trial court to now use this alleged discovery violation as justification for its order constitutes an abuse of discretion.  In explaining its decision, the trial court did not in any way undermine the explanation of the State which was deemed “acceptable” at trial.  The trial court’s reliance on this matter simply demonstrates an after-the-fact attempt to justify its order.          

Moreover, even assuming -- although such an assumption would conflict with the record --  that the judge found the timing of the disclosure to be prejudicial, he could have suppressed the evidence or granted a mistrial or a continuance.  McLemore v. State, 562 So. 2d 639, 645 (Ala. Crim. App. 1989)(rejecting claim for more drastic remedy following discovery violation on the basis that “under the circumstances … either a recess or a continuance would have been sufficient …”).  He did not, however, do so.  To the contrary, he found that no violation had even occurred.  
Consistent with his pre-verdict ruling, the trial court did not set forth any basis for a finding that the defense was prejudiced by the “supplemental DNA” reports.  Indeed, the record would refute such a finding.  As noted, the recalculations did not involve any new testing and did not substantially change existing information already in the possession of defense counsel.  To the extent that they provide new information, the statistics resulting from the updated database actually “were more conservative or, or more beneficial to the defendant, than the originally reported statistical data.”  (Ex. A, pg. 1).  


The only other DNA-related evidence that the prosecution gave to the defense was approximately seven sheets of paper containing illustrations of previously presented data on sheets of paper.  The illustrations on the charts displayed evidence already known, admitted, or available to defense counsel.  Because defense counsel already knew about this information, the State was not legally obligated to provide counsel with the copies of the posters to be used and only did so as a courtesy.  In any event, because the charts were cumulative, defense counsel cannot claim to have been prejudiced by any delay in receiving the charts.  

C.
The “Omitted Question” Posed To A Witness During a Polygraph Examination Was A Control Question And Defense Counsel Expressly Stated On The Record That Any Failure to Disclose It Was Not An Issue.


The trial court also justified its order on the basis of an omitted question from the list of questions posed to a witness, Martin Scott Lane, during a polygraph test.  The trial judge stated (Exhibit L, pg. 2) that, at the discovery hearing on September 17, “2000”, “the State produced a one page list of questions dated April 30, 1999[,] which were posed to [Lane] during a polygraph test, [but] [i]t was not until October 4, 2002 that the State produced a twenty page report of charts of [Lane’s] polygraph test with one question omitted.”  The trial judge does not identify the question omitted, however, nor does he even allege that any prejudice resulted from delayed disclosure.  
The record conclusively rebuts any contention that this matter resulted in any prejudice to the defense.  Regarding the issue, defense counsel admitted that she “got in touch” with the individual who administered the polygraph and was given a satisfactory explanation for the “omitted question,” which was a control question not relevant to the case.  (R. 214)  Indeed, when the issue was brought up again subsequently, the trial court stated the following:  “I think she [Ms. Holbrooks, defense counsel] spoke to that and said she got an answer satisfactorily.”  (R. 316)  The court’s reliance on a matter that, according to defense counsel’s own admission, resulted in no prejudice constitutes an abuse of discretion.  

Similarly, the record refutes the trial court’s reliance on an alleged discovery violation regarding the disclosure of the charts related to the polygraph examination.  The record demonstrates that the charts were provided to defense counsel in a timely manner after they were received by the State.  (R. 313-316)  They were only obtain by the prosecution -- from the expert who was located in another state -- because defense counsel specifically requested them.  (R. 314)  In other words, the State did not have the raw data until it received it for the purpose of providing it to the defense.  (R. 314-316)  After the State provided this explanation to the Court, moreover, defense counsel responded that “[w]e’re not worried about that.”  (R. 316)  

The trial court’s failure to even allude to any prejudice is even more significant here, where the information was provided a month before trial.  Assuming, arguendo, that the information was significant -- a finding not made by the court -- there has been no showing that a month was insufficient time for defense counsel to consider and make use of the omission or the delayed disclosure.  


Finally, the record demonstrates that defense counsel was not prevented in any way from using whatever information was deemed helpful from the polygraph examination.  The defense was able to cross-examine Lane, examine other witnesses, and make statements to the jurors during the trial implying that Lane was somehow involved in the murder of Karen Tipton.  Defense counsel thus had ample opportunity and took advantage of the opportunity to suggest that Lane might have been the murderer instead of Moore.  There simply has been no showing that the timing of the disclosure of this information, even assuming the facts in a light most favorable to the defense, made any material difference in the ultimate defense or the outcome of the case.  This is especially true here, when the State provided the information a month before trial.  Again, the judge could have remedied any alleged prejudice before trial by either granting a continuance or excluding the evidence.  Assuming, arguendo, that the information was significant -- a finding not made by the court -- there has been no showing that a month was insufficient time for defense counsel to consider and make use of the omission or the delayed disclosure.  
D.
Defense Counsel Never Asserted That They Were Prejudiced By Any Delay In the Disclosure of Information Printed on the Back of the 911 Card.

As further justification for its decision to overturn the jury verdict, the trial court states (Exhibit L, pg. 2) that, on September 17, 2002, the “lead investigator informed the Court that to the best of his knowledge the 911 dispatch card did not contain any information on the back of it, yet on October 18, 2002, the State produced the back of the 911 card and it provided the name, address, and telephone number of a witness who is the last known person who spoke with Karen Tipton prior to her murder.”  Defense counsel never even asserted, however, that they were prejudiced as a result of this matter.  The trial court’s use of if it to justify granting a motion for new trial was, therefore, an abuse of discretion.  

The record refutes any claim of prejudice resulting from the timing of the State’s disclosure of Sarah Holden’s name, address, and telephone number.  This information was provided a month before trial.  Even at that time, however, it was not new to defense counsel.  Indeed, as is evident from the transcript, defense counsel interviewed Sarah Holden on multiple occasions before receiving the information in question and had no trouble contacting her or serving her with a subpoena.  Not only did the State provide the defense with this evidence in its original discovery response, Sarah Holden testified at trial.  Defense counsel thus had an opportunity to cross-examine her on all issues relevant to Moore’s case.  
Perhaps most significant – because of the light it sheds on the motivation of the trial court – this was a matter for which defense counsel never even alleged the existence of prejudice.  At a pre-trial hearing, held on October 30, 2002, defense counsel raised the issue, but stated that she did so only to illustrate the difficulties the defense had faced in obtaining discovery.  (R. 216)  There was never an assertion on the part of defense counsel that the matter resulted in any prejudice.  As set forth above, based on the record, no such assertion could be credibly made.  The trial court’s reliance on this matter to justify its order, therefore, constitutes an abuse of discretion.    

E.
The Trial Court’s Use of the Statements of Michael Ezell, Stephen Thomas Link, and David Eugene Redmon to Support its Order is Misleading and Unsupported by the Facts.
In his response to the mandamus below, the trial court set forth the following to support its order granting the motion for new trial:

     The State had in its possession a statement of Michael Ezell taken on March 16, 1999.  The State had in its possession a statement of Stephen Thomas Link taken March 24, 1999.  The State had in its possession a statement of David Eugene Redmon dated July 2001.  At the discovery hearing on September 17, 2002 the State represented to the Court “Most of these people we don’t have any statements from.  We don’t have any formal written statement that’s not in the police possession.  There are a few that we have that we don’t think is relevant and we’ll turn them over in camera with the Court’s permission.”  Even thought the State was under a court order from June 10, 2001 to produce all statements, the State did not produce these statements until just a few weeks prior to trial.

(Exhibit L, pgs. 2-3) This justification is misleading in that it clearly gives the impression that the statement of the prosecutor that “most of these people we don’t have any statements from” was a reference to Ezell, Link, and Redmon.  It was not.  The statement was a reference to a long list of individuals from whom defense counsel was seeking statements.  
The State never denied -- as the trial court implies -- that it had statements from the three individuals at issue.  Indeed, the State turned the statements over to defense counsel on September 17, 2003, more than “six weeks” before trial.  (R. 275)  Contrary to its post-verdict rationale, the trial judge acknowledged this fact, stating that the Redmon statement was “provided shortly after the September hearing,” and that he “can’t see not allowing the State to submit those statements or allow that testimony.”  (R. 336)  In providing justification for its order, the trial court offers no explanation for how something that he deemed not prejudicial at trial suddenly became, post-judgment, prejudicial enough to warrant a new trial.       

Finally, as with all of the delayed disclosure relied on by the court, there is no indication that defense counsel requested additional time to review and investigate any of these statements.  

F.
The Trial Court’s General Reference to “AOL Information” – Information The Defense Was Aware of And Could Have Obtained on Its Own Initiative – Does Not Justify the Granting of A New Trial.

As a rationale for its order granting the new trial, the trial court states the following:  “The State had in its possession AOL information from April 6, 1999, but refused to produce said documents until September 23, 2002, forty-nine days before trial, and then only produced one page of the documentation.” (Exhibit L, pg. 3)  This is the statement in its entirety.  The court provides no explanation as to what the information was, how it was relevant, or how the defense might have been prejudiced as the result of any delayed disclosure.  The record demonstrates, moreover, that defense counsel was aware of this information over a year before the trial began.  Defense counsel also indicated on the record that they could have obtained the information on their own, but simply chose not to do so.  
Defense counsel admitted at the motion hearing on June 22, 2001, before the present prosecutors were involved in this case, that she was aware of “a search warrant issued in Leesburg, Virginia to AOL to obtain some computer information with regards to Mrs. Tipton’s computer.”  (R. 43)  Defense counsel also acknowledged that she understood that “they keep that information for a limited period of time.”  (R. 43)  Knowing this and not having received the AOL information from the State, defense counsel nevertheless, made no effort to obtain the information -- information to which they had access.


Then at a hearing on September 17, 2002, over a year later, defense counsel raised the issue that she had not received any AOL information.  (R. 115-116)  The prosecutor told the judge that the information was irrelevant, but offered to submit it in camera for the court’s inspection.  (R. 117)  The information was subsequently disclosed to defense counsel, but the crucial point not to be missed is that defense counsel could have obtained this information much earlier but made no effort to do so until just before the trial.  In fact, Mrs. Holbrooks stated to the court:

I personally have tried to get information from AOL.  I’ve been told if I’m not law enforcement that it’s going to take a minimum of seventeen days turnaround time to get any information and even if I were to get it in seventeen days, which is a minimum, they’re gong to give Dr. ************, the subscriber to that account, ample opportunity to quash my subpoena.  So the likelihood of my being able to produce any other AOL information about that account is minimum.  It has to be done in Leesburg, Virginia.  The subpoena has to go through the circuit court there in order to be served on AOL in Leesburg, Virginia.

(R. 220)  


Thus, defense counsel had access to this information in question well in advance of the trial and acknowledged that they could have obtained it on their own initiative.  “The State has no duty to disclose information that is available to the appellant from another source.”  Kelley v. State, 602 So. 2d 473, 477 (Ala. Crim. App. 1992).  The trial court, therefore, abused its discretion in relying on this matter to justify its order granting a new trial. 
G.
Contrary to the Trial Court’s Post-Judgment Rationale for Granting a New Trial, No Discovery Violation Occurred – Or Was Even Alleged to Have Occurred – During the Cross-Examination of the State’s Fingerprint Expert.


The trial court additionally justifies the order granting a motion for new trial on a discovery violation that allegedly occurred during the cross-examination of Gloria Walters, the State’s fingerprint expert.  (Exhibit L, pg. 3)  More specifically, the trial judge asserts that, following the cross-examination of the State’s expert, the prosecutor produced photographs not previously provided to defense counsel.  (Exhibit L, pg. 3)  A review of the testimony of the witness at issue, however, reveals that this did not occur.  (R. 2302-28)  Granting a motion for new trial on the basis of nonexistent discovery violations constitutes an abuse of discretion.

H.  
The Information Obtained From the FBI Was Not Relied On By the Trial Court in its Original Order and Is Insufficient to Justify the Relief Granted.

Finally, the trial court justified its decision to grant the motion for new trial on information obtained by the FBI.  This particular justification was not, however, even mentioned in the trial court’s original order granting the motion for new trial.  That fact provides further evidence that the trial court’s response to the mandamus below was an after-the-fact attempt to justify an order motivated by something other than alleged discovery violations.
The trial judge specifically charges that the State failed to disclose the contents of a “report” done by the FBI when asked about it approximately forty
 days before trial commenced.  Five days before the trial began, another discovery hearing was held during which time Assistant Attorney General Don Valeska told the court that the FBI had not done a report in this case.  “[Y]et,” says the trial judge (Exhibit L, pg. 4), “the State provided to the Court in its response to the defendant’s motion for new trial a copy of a fax sent to Don Valeska from the FBI Dated October 11, 2002, with a reference ‘per conversation K. Originator’s Name: K. Straub.’”  The fax contained a three-and-a-half page statement by two FBI agents about their temporary involvement in the case.  The trial judge conceded that “it is possible that Mr. Valeska did not personally receive the fax” but claims it “obvious” “that the representations made by Mr. Valeska on October 30, 2002 were incorrect” (Exhibit L, pg. 4).  The judge concluded (Resp. 4) that the “prosecution cannot claim lack of personal knowledge in denying the defendant access to this type of information.”

1.
The FBI “Report”


The trial judge has blown this issue entirely out of proportion.  It bears repeated emphasis that the FBI did not issue an official report in this case. The FBI did not interview anyone.  Likewise, the FBI did not even conduct an official investigation in the case, the results of which could have been reported orally to the prosecution.  Thus, the prosecutor was 100% correct when he represented to the court that he did not know about any FBI report.  


What did occur is that, upon the request of NCAVC Coordinator Julie Stapp, two FBI agents, Eugene A. Rugala and Jennifer Eakin met with Investigator Mike Petty of the Decatur Police Department regarding the death of Karen Tipton.  (R. 247, 248)  In April 1999, after spending a total of approximately two to two-and-one-half hours in Decatur, Alabama discussing the Decatur Police Department’s investigation, the two FBI agents returned to Washington.  One year later, the FBI agents prepared a three-and-one-half page summary of their theories and sent it to the FBI office in Huntsville.  The Decatur Police Department never received this information or any other information from the FBI.  

In preparation for trial two years later, the undersigned prosecutor discovered that the facts surrounding the murder in Simmons v. State, 797 So. 2d 1134 (Ala. Crim. App. 1999), were similar to the Tipton case.  In Simmons, an FBI agent testified concerning evidence of a sexual assault that occurred in Birmingham, Alabama.  (R. 246-48); 797 So. 2d at 1151-1152.  In an attempt to procure this agent to testify as an expert in Moore’s trial, the prosecutor contacted the agent and the agent’s commanding officer.  (R. 247-48)  The commanding officer informed the prosecutor that the agent was stationed in Iraq and would be unavailable; however, the officer then mentioned that two other FBI agents had at one time been to Decatur on the Moore case.  Not knowing this information, the undersigned quickly requested to speak with these two agents who were located in Washington, D.C.  The agents explained to the prosecutor that they did not want to testify because they did not investigate the case.  

Approximately twenty-three days before trial, another FBI agent in Huntsville who did not work on the case faxed the undersigned prosecutor a copy of the same three-and-a-half-page summary of the FBI’s theories.  (Exhibit N)  The Court will see that this is not exculpatory, is not admissible evidence, and is not material.  The undersigned prosecutor reviewed those three pages, and after considering whether they should be produced as discovery, decided that they did not require production.  They were not the result of an investigation of the case but rather  contained mere conclusions based on hearsay instead of relevant or even admissible evidence.  That decision was not the result of either negligence or an intent to mislead the court or defense counsel.  

2.
Knowledge

As noted, the trial judge charges that the prosecution untimely notified the defense of the FBI agents’ involvement in Moore’s case.
  This is incorrect.  As soon as the prosecution became aware of the FBI’s possible involvement, one of the prosecutors notified the defense in compliance with the trial court’s order regarding an “ongoing open file policy” of the FBI agent’s names.  Furthermore, during the October 30, 2002 discovery hearing mentioned by the court in its response, the undersigned prosecutor was repeatedly assured by the Decatur Police officers who investigated the case that the FBI had not investigated the case and had not compiled a report or sent any information to the Decatur Police Department.  The prosecutor relayed this information to the court.   

Moreover, the FBI’s knowledge that two agents were initially assigned to a case and created a summary of their preliminary notes cannot be imputed to the State in this case.  The three-and-a-half page summary did not constitute a “report” pursuant either to a federal investigation or to an investigation done under the auspices of Morgan Country District Attorney’s Office, the Decatur Police Department, or the Office of the Attorney General.  “Brady requires information to be revealed only when it is ‘possessed by the prosecutor or anyone over whom the prosecutor has authority.’”  Ferguson v. State, 487 S.E. 2d 467, 469 (Ga. Crim. App. 1997); see also People v. Santorelli, 741 N.E. 2d 493, 497 (N.Y. App. 2000) (noting that the FBI is “an independent Federal law enforcement agency not subject to State control.”); McMillian v. State, 616 So. 2d 933, 948 (Ala. Crim. App. 1993) (finding that “[t]he prosecutor should not be charged with the suppression where the undisclosed evidence was in the possession of an officer or agency in another jurisdiction.”) (citing Hays v. State, 599 So. 2d 1230 (Ala. Crim. App. 1992); Demps v. Wainwright, 805 F.2d 1426 (11th Cir. 1986)).  “Whether a person is on the prosecution team and subject to the authority of the prosecutor depends in each case on the extent of interaction, cooperation, and dependence of the agents working on the case.”  Ferguson, 487 S.E. 2d at 687.  In this case, the FBI agents and the Decatur Police Department had at most minimal interaction.  The FBI agents did not work at the request of or under the control of the State.  The did not even contact the State.  In these circumstances, their knowledge should not be imputed to the State.  Id.
The defense has not alleged, much less shown by any credible evidence, that the prosecutors in this case had any authority over the FBI agents or that the FBI operated under the auspices of the prosecutors.  Likewise, the trial court has not made such a finding.  The late disclosure of the three-and-one-half page summary does not, therefore, justify setting aside the jury’s lawful verdict.

3.
No prejudice to defense

Finally, in his response to the State’s petition for writ of mandamus, the trial judge fails to show how Moore’s case was prejudiced by this alleged discovery violation.  Defense counsel was aware of all information covered in the three-and-one-half page fax from the FBI agents, because every note in the summary can also be found in the Decatur Police Department file which the defense had in its possession well before trial.  The information found in the fax from the FBI simply suggested possible avenues of investigation.  The agents provided no new information -- just a summary of findings pursuant to a review of the Decatur Police Department file and preliminary inquiries, information not normally discoverable by the defense.    Furthermore, a review of the attached FBI fax, Exhibit N, will show this Court that the pages contained only notes and theories made by the agents and, therefore, are not exculpatory, not material, and would not have been admissible evidence.

III.
The Trial Judge’s Decision Not to Grant a Mistrial When Confronted with the Alleged Discovery Delays Undercuts His Later Decision to Grant a New Trial Based on the Same Supposed Delays.


In the concluding portion of his response, the trial court judge claims that he considered granting a mistrial with prejudice “on more than one occasion.”  The only relevant fact, however, is that he did not.  If the trial judge held reservations about the discovery delays at the time of trial, he did not find sufficient prejudice from the delays to warrant a mistrial.  Instead, he permitted the case to go to the jury, rejected the jury’s sentencing recommendation of life without parole, and imposed the death penalty.  These actions undercut his belated assertion that he had misgivings all along about the fairness of the proceedings.  The contradiction is significant.

Given that the judge did not find significant delays sufficient to warrant a mistrial, one is tempted to conclude that the judge ordered a new trial because he later believed that the jury had reached the wrong verdict.  In Alabama, however, a trial judge is not meant to sit as a “thirteenth juror”, able to supplant valid jury verdict just because he disagrees with it.  In State v. Grantland, 709 So. 2d 1310 (Ala. Crim. App. 1997), the trial judge set aside a valid jury verdict with which he disagreed.  While recognizing the “obvious danger in reading between the lines of a trial court’s judgment,” this Court nevertheless concluded that that judge “actually granted the motion because he personally disagreed with the jury’s verdict.”  Id. at 1316.  Regardless of whether the trial judge’s intentions were honorable, “[p]ublic policy requires that jury verdicts not be arbitrarily set aside.”  Id. at 1317. 


Finally, even if the State violated the trial court’s discovery order, the error was harmless due to the overwhelming evidence against Moore.  Montgomery v. State, 504 So. 2d 370, 373 (Ala. Crim. App. 1987)(finding that, even if the trial court’s ruling regarding discovery production was in error, any error was harmless due to the overwhelming evidence presented against the defendant).  During the trial, Moore’s uncle testified that Moore confessed to him that he was in Karen Tipton’s house when she was murdered.  Additionally, testimony from the officers indicated that, when Moore learned he was about to be arrested for murder of Karen Tipton, he attempted to commit suicide by stabbing himself sixteen times, wounds very similar in number and location to those suffered by the victim.  Finally, although Moore maintained that he was not in the Tipton’s house the day of the murder, both mitochondrial and genomic DNA testing revealed that Moore’s hair mixed with body fluids from the victim was found next to the victim’s blood-soaked bed.  Witnesses also testified that Moore was in Decatur on the day of the crime even though he initially explained to the police that he was out of town.  Also, the defendant testified on his behalf, and the jury obviously rejected his story.  Accordingly, any error by the State involving disclosure of any of the items of discovery relied on by the trial court was harmless.

EXHIBIT LIST
A. – transcript

B. -
State’s Discovery Production, dated October 16, 2002.

C. -
Defendant’s Motion to Dismiss with Prejudice, dated October 24, 2002.

D. -
Defendant’s Motion for Judgment for Acquittal or In The Alternative a Motion for New Trial, dated February 18, 2003.

E. -
Court’s Order Granting Motion for New Trial, dated March 21, 2003.

F. -
State’s Production of Discovery, dated December 29, 2000.

G. -
Defendant’s “Ready for Trial Motion”, dated April 11, 2002.

H. -
State’s Response to Defendant’s Motion for Judgment of Acquittal or In the Alternative Motion for New Trial, dated March 19, 2003.

I. -
State’s Request for Discovery dated May 23, 2001, and Letter dated September 25, 2002.

J. -
State’s Mandamus Petition in the Court of Criminal Appeals.

K. -
Order From Court of Criminal Appeals Directing Judge Thompson to respond to the State’s Petition for Writ of Mandamus.

L. -
Judge Thompson’s Response to the State’s Petition for Writ of Mandamus.

M. -
Court of Criminal Appeals’s Order overruling the Petition for Writ of Mandamus.

N. -
The FBI fax.

O. -
Fax from Reliagene

P. -
State’s Reply to Judge Thompson’s Response to the Mandamus Petition.

CONCLUSION


To understand the significance of the error in this case, the State urges this Court to review the entire trial record and transcript.  Upon such a review, this Court will see the overwhelming evidence that Moore murdered Karen Tipton and will see that Moore received a fair trial.  For the foregoing reasons, this Court should grant this petition for writ of mandamus and require the trial court to set aside its order granting a new trial.  
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� The Court of Criminal Appeals denied the State’s petition for a writ of mandamus.  Unlike this Court, however, the Court of Criminal Appeals did not have the record to review when considering the State’s request for relief.  The State has attached the trial record as an exhibit to this petition.  


� The trial court’s response states the year 2000, but the undersigned assumes this is a scribner’s error, and it should correctly state, “October 16, 2002.”  





� Presumably, such occurrences are the very reason the trial court ordered an “ongoing open file policy.”


� The State did not have this information forty days before the trial.  Further, the prosecution received it twenty-three days before the trial.  [See Exhibit B – FBI fax.]


� As explained above, the agents did not assist in or conduct an investigation in the case.  
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